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Effect of Possession of Land Without Recorded Title — Secs. 2463-5, 

Va. Code 1904. 
Editors of Va. Law Register : 

In view of the importance of the subject to the profession, particularly to 
examiners of land titles, and of the doubt as to the present status of the law 
which I find exists in the minds of several lawyers with whom I have talked, 
will you permit the use of your columns for a few words on the subject of the 
effect of possession of land without recorded title as against a purchaser for value 
and without notice 1 

In Floyd, Trustee v. Harding, el. ah., 28 Gratt. 401, and a number of cases 
subsequent thereto (cited in Va. Code 1904 under sec. 2463) it was held that 
where there was a verbal contract for the sale of realty and such part perform- 
ance that a court of equity would compel specific performance by the vendor, 
that such equitable title was good as against creditors. In order to correct this 
unjust doctrine the revisors placed see. 2463 in the Code of 1887, providing 
that contracts not in writing in such cases shall be void as to creditors and 
purchasers for valuable consideration without notice- 
Following the insertion of this section in the Code, the Court of Appeals in 
Chapman v. Chapman et als., 91 Va. 397, held that where there was such verbal 
contract of sale and part performance, followed by open, notorious and exclusive 
possession by the vendee, that such possession constituted, as to subsequent pur- 
chasers, in effect, the notice which is imputed by the recording acts, or in other 
words that such possession was constructive notice of ownership, putting a pros- 
pective purchaser upon inquiry just as a recorded deed is constructive notice 
under the registry laws. This decision was a distinct shock to the profession, 
and in Acts 1895-6, p. 842, the legislature amended sec. 2465 of the Code pro- 
viding that such possession, without notice of other evidence of title, shall not 
be notice to subsequent purchasers. The legislature evidently intended this 
amendment to sec. 2465 as an abrogation of the doctrine laid down in Chapman 
v. Chapman, and so far as the writer has been able to ascertain, from text-books, 
several written articles in the Law Register, and from a number of personal 
interviews, the profession generally understood this change in 2465 to be an 
abrogation of Chapman v. Chapman. Section 2465 was amended by Acts 97-8, 
p. 833, and this saving clause was left out, thus temporarily restoring Chapman 
v. Chapman. (See editorial and article by Wm. E. Crawford, 4 Va. Law Reg. 
617, 629), but Acts 1899-00, p. 89 restored the saving clause and the Code of 
1904 retains 2465 as thus amended. Mr. Pollard, in his annotations to 2465, 
evidently considers this addition to 2465 as abolishing the doctrine of Chapman 
v. Chapman, and so does Mr. Barton in the latest edition of his Chancery 
Practice (2 Vol. p. 1031), and it has been so held by at least one of our learned 
Circuit JudgeB, and that view is held by most of the lawyers to whom the writer 
has mentioned the subject. And yet I have recently heard it vigorously argued 
in court that Chapman v. Chapman is still the law, and I find that a number of 
our best lawyers are in much doubt on this point, the contention being that see. 
2465 is applicable only to written contracts of sale; that in Chpman v. Chapman 
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the possession was under verbal contract, and that such possession was held to be 
such notice as is required under sec. 2463; that that case was decided under 2463, 
and that the amendment to section 2465 cannot be construed to apply to 2463; 
and that as 2463 has not been amended the doctrine of Chapman v. Chapman, 
which established the effect of possession under verbal contract (and not under 
written contract to which 2465 applies), is still the law. 

There is considerable force in this position, and while the writer does not 
admit that it is correct, he does think there is sufficient force in it to create con- 
siderable doubt as to the status of the law on this subject. In Callaway v. Hard- 
ing, 23 Gratt. pp. 542-7, the Court said : "There is no rule of construction by 
which a proviso to one section of an act can be applied to another section, unless 
it manifestly appears by reference to the whole Act that it was the intention of 
the legislature that such proviso should limit the operations of other sections 
than that to which it is appended." And the same doctrine is laid down in 
several later cases. 

It seems to the writer that the Court should hold under this rule that the legis- 
lature certainly meant to include both 2463 and 2465 in the proviso which it 
added to 2465, for otherwise it would have meant to say that possession under a 
written contract should not be notice to purchasers, but that possession under a 
verbal contract (which surely is not entitled to more consideration than a written 
contract) is good as to a subsequent purchaser, or in other words to put a person 
holding under a verbal contract in a better position than one holding under a 
written contract, all the other surrounding facts being the same in each case. 
But while there is no doubt in the writer's mind as to what the legislature meant 
to do, and as to what reason and justice demand that the court should hold, 
still when the language of Judge Staples in Floyd v. Harding, 28 Gratt. 404-5, 
and of the other judges in the long list of cases subsequent thereto holding simi- 
lar views, is considered, the writer is frank to say that there is grave reason for 
fearing that the court will hold just what is contended for as stated above, that 
is, that the amendment to section 2465 does not affect the doctrine of Chapman v. 
Chapman, and that therefore a vendee in possession under verbal contract of sale 
occupies a superior position to a vendee in possession under a written contract, or 
deed, which has not been recorded, notwithstanding the fact that the statute of 
frauds places a written contract for the sale of realty above a verbal contract, 
and notwithstanding the fact that no rule of justice can be invoked to make a 
distinction in favor of the vendee under verbal contract. 

It is not the intention of this article to enter into an exhaustive consideration 
of this very important subject, but only to put the profession upon inquiry; and 
while the writer believes that it was the intention of the legislature to abolish 
the dangerous doctrine of Chapman v. Chapman, still, in view of the above stated 
facts, it is respectfully submitted that it would be wise for prospective purchasers 
of land and examiners of land titles to give this subject careful consideration 
before deciding that Chapman v. Chapman is not now the law, and it might be 
well for the next legislature to settle all doubt on the subject by adding the 
same provision to 2463 that it has added to 2465, or make the addition to 2465 
applicable in terms to 2463. 

So far as I am aware the question has not been before the Court of Appeals 
since the amendment to 2465 was enacted. 

Franklin, Va., May 27, 1905. J. C. Parker. 



